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Cortland Calls for New York Takeover of Indigent Defense

County Legislature Joins 15 Other NY Counties Requesting Settlement of Lawsuit

CORTLAND - For the past seven years, a lawsuit alleging that New York State has been derelict in its responsibilities for funding indigent defense appropriately, has been winding its way through the Court system.   Trial in the matter of Hurrell-Harring et. al. v. State of New York is scheduled to begin in the upcoming week.  The process of getting to this point has taken far longer than seven years.

In 1963, the U.S. Supreme Court changed the landscape of American jurisprudence, by ruling that the right of all individuals to counsel shall not be abridged.  On June 30, 1965, C.L. Chamberlain the executive director of NYSAC  [then the County Officers Association] by letter to Governor Rockefeller’s counsel opposed the offloading of the State’s Gideon right-to-counsel responsibility to counties, stating “If this bill is needed, let the state pay the cost but not escape payment by mandating the same on local government.”

Cortland County continues to struggle with the cost of indigent defense, currently handled by the Public Defender’s Office and an assigned counsel program to litigate conflicts. Just last month an additional $150,000 was added to the 2014 budget to cover these assigned counsel costs. 
Today, 12 days after the New York State Association of Counties has reiterated the call for the state takeover of defense services, and nearly 50 years after the Rockefeller decision to off load indigent defense on to the shoulders counties, a unique opportunity presents itself for our present Governor, Attorney General and Legislature. The Hurrell-Harring lawsuit filed against the State on the ground that the State’s system is unconstitutional should be settled as 15 county governments have requested by resolution. In place of our underfunded county defender systems - nearly 140 of them, each different in the 62 counties – the State should at long last establish an Independent Public Defense Commission heading a statewide, fully and adequately state-funded public defense system.

“In March the County Legislature passed a resolution that supports the transformation of the current County provided indigent defense system into a statewide defender system,” said Legislature Chairperson Susan Briggs. “The resolution calls upon the State of New York and Governor Cuomo to settle the pending litigation. We are now renewing this effort with 14 other counties as this case comes to a head.” 
Such a system called for by former Chief Judge Kaye and considered by Governor Spitzer and Governor Paterson, is needed to provide the mandated services of the Constitution. Consolidating the many different defender plans where necessary or creating new state offices to meet the obligations of criminal and family court responsibility is and has always been a State not county responsibility. By beginning this now as part of the settlement, the identified problems in the 5 defendant counties can first be solved; those remedies can then be expanded to the rest of the state, all in a concentrated, planned, collegial manner to eventually accomplish state takeover. 

There is already a legislative bill from 2009 which nearly passed the Legislature. Adapted for full state takeover it presents an existing template for immediate use. We know what upstate caseload relief should cost – the State itself has just reported on the  $105,000,000 required (Estimate of the Cost of Compliance with Maximum National Caseload Limits in Upstate New York - 2013 Update). The existing bill would house an independent office to take over public defense services in a public benefit corporation providing the kind of independence envisioned by the American Bar Association’s Ten Principles of a Public Defense Delivery System. There should be an immediate increase in funding to the defendant counties to remedy the deficiencies identified in the lawsuit. But then that remedy needs to be expanded to all the counties by transforming the party responsible for delivering public defense services from county governments to the State government

Eventually state takeover should mean full state funding and responsibility and relief for localities, a consolidation of widely disparate services, the creation of economies of scale and the administration by an independent public defense commission that contracts with existing offices and plans or creates new ones.

Cortland County is joined by Cattaraugus, Allegany, St. Lawrence, Franklin, Orleans, Schuyler, Greene, Genesee, Columbia, Jefferson, Oswego, Steuben, Wayne and Tioga counties, all of which have passed resolutions in support of settlement of the lawsuit.

